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ADVANCE \D 7.20
UNITED KINGDOM RESIDENCE AND DOMICILE - THE UK TAXATION EFFECT

June 2001

Although the Inland Revenue issued a consultative document in 1988, which recommended implementing legislation defining residence and domicile for UK tax purposes, and a draft Domicile Bill was published in 1991, the proposals have never been implemented. These terms therefore continue to be interpreted in accordance with the rulings of the Courts.

An individual with a non-UK domicile, eg. an individual with a country of origin outside of the UK, will not become UK domiciled unless he comes to the UK with the intention of residing here permanently.  In order to avoid becoming UK domiciled, there must be an intention to return at some stage to the home country or take up permanent residence in another country, although these plans need not be defined.

Definition of Residence and Ordinary Residence

In brief the term “resident” implies that an individual will be treated as resident in the UK for one particular tax year, whereas “ordinarily resident” implies that an individual is resident in the UK on an on-going annual basis for more than one tax year.

It follows that a person will normally become resident before he or she is ordinarily resident.

The overriding rule states that if any individual is present in the UK for 183 days, not necessarily consecutively, in any tax year, he will be deemed resident for that year. Days of arrival and departure are ignored for these purposes.

In addition, an individual who comes to the UK with a specific purpose such as employment, will be resident if he remains in the UK for at least two years.

If a person, who is considered to be resident had no intention of remaining in the UK at the outset of the visit, but in fact stays for a longer period of time, that person will be treated as ordinarily resident from the beginning of the tax year after the third anniversary of his arrival. However, if an individual intends to live in the UK permanently or for at least three years, he will be treated as UK resident and ordinarily resident from the date he arrives in the UK.

Alternatively, if an individual regularly visits the UK for 91 days or more, in each tax year, he will be treated as UK resident and ordinarily resident from the fifth year of such visits. This is subject to the exception that the individual is treated as resident from 6 April in the year he intended to make the visits and in fact carried out his intention. He is treated as resident if the intention is for at least four years.     

Having property in the UK is not in itself grounds for becoming resident. However a resident individual who owns accommodation in the UK or buys accommodation during the tax year of arrival, will be treated as ordinarily resident from the beginning of that tax year or during the beginning of the tax year of acquisition, if this is later. Exceptions arise if the accommodation is disposed of and the individual leaves the UK within three years of his arrival.

Effects of Residence and Ordinary Residence for UK Tax Purposes

Income arising in the UK, for example, salary for UK duties of employment or rent from UK properties, is taxable in the UK regardless of the residence or ordinary residence status of the individual recipient.  

Capital gains arising from the disposal of UK assets are subject to UK capital gains tax when realised by individuals who are resident and ordinarily resident in the UK.  Gains arising to non-residents are not normally subject to capital gains tax, although capital gains arising from the disposal of UK assets used for the purpose of a UK trade are taxable in the UK even if the owner resides abroad.

Additional income and capital gains tax information:

· A person who is resident in the UK in any tax year is liable to UK income tax and capital gains tax on his worldwide income and gains.  However, if he is not domiciled in the UK, income and capital gains arising overseas are only taxed in the UK if the funds are brought into the UK.

· If an individual is not UK resident but is ordinarily resident in the UK, he will still be taxed in the UK on worldwide capital gains.  This may be overridden by the double taxation agreement between the UK and the country in which the individual is normally resident and the agreement will also help to resolve cases of dual residence.

Effects of Domicile

As mentioned above, a person who is resident but not domiciled in the UK is only taxed in the UK on overseas income and gains if these are remitted to the UK. 

Before becoming resident in the UK, non-UK domiciled individuals should open separate overseas bank accounts so that, if necessary, they can bring into the UK capital, income or gains which arose prior to becoming UK resident, whilst leaving abroad income and gains arising after becoming UK resident.

Anti-avoidance legislation covers constructive remittances, so it is not possible to use overseas funds to buy assets which are then brought into the UK or to repay UK loans in order to circumvent these rules.

Inheritance Tax

There are provisions for individuals becoming resident in the United Kingdom, being subject to United Kingdom inheritance tax, after residence in the UK for 17 out of the preceding 20 years.

Until that time, in the event of death, assets held outside of the United Kingdom are not subject to any inheritance tax.  This is not therefore an issue normally requiring consideration on taking up residence, other than to ensure that assets within the United Kingdom are kept below the exemption limit, currently at £250,000. Obviously action to protect the position should be taken before the 17 years of residence have expired.

Double Taxation Relief

If no double taxation agreement exists between the countries concerned, or if there is an agreement which allows a particular source of income to be taxed in both countries, the UK will give relief for overseas tax paid by allowing it to be deducted from the UK tax due on the same source of income, thereby reducing the UK tax payable.

This note is intended for general guidance only. There may be additional considerations that need to be taken into account in certain cases. If you require further information, we will be happy to provide more detailed advice based on your particular circumstances.

If you require more information please contact us.








