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ADVANCE \D 7.20
Problems with Forms P11D
December 2002

The annual returns of employees’ expenses payments and benefits must be completed by employers for each tax year and submitted to the Inland Revenue by 6 July following the end of the tax year.  Penalties may be levied if these returns are submitted late or they are incorrectly completed.

In recent years Inland Revenue staff have demonstrated that by closely examining employers’ records, interviewing proprietors and also certain staff, it can frequently be shown that insufficient attention has been given to the proper completion of forms P11D. Substantial tax arrears can often be discovered, with the Revenue usually seeking to re-examine six tax years once an error is discovered.

THE PURPOSE OF THIS GUIDANCE NOTE

This is to remind clients of the filing deadline and to highlight some of the common omissions that emerge during Inland Revenue inspections of employers’ records.

It is hoped that the attached Appendix will prove useful.  It is not intended to be an exhaustive list of matters that need to be disclosed on forms P11D - it highlights only the common pitfalls, the issues that frequently feature.

If having read this note you are concerned that your previous approach to these matters needs to be reviewed, do not hesitate to contact us for advice.  Similarly, if a matter has arisen for the first time and you would like some guidance on how to make the correct disclosure, we shall be happy to help.

The reality is that Inland Revenue staff are keen to discover situations where either forms P11D have not been completed for an employee or director when they should have been, or the forms have been completed incorrectly.  The maximum penalty for failing to complete a form P11D is £300 for each form (plus a further £60 per day for every day the delay continues), and for each P11D that is incorrectly completed the maximum penalty is £3,000.  It therefore goes without saying that all employer clients need to give these matters careful consideration.  We hope that the information set out on the enclosed Appendix will help clients to avoid problems in the future.

ESTABLISHED PRACTICES

Experience shows it is often assumed that because a particular practice has been followed for many years it has the Revenue’s approval.  Unless an employer can produce specific written evidence of prior approval by the Revenue, the Revenue’s present day approach will almost certainly be to review the tax treatment of previous years - usually only six years - and pursue the employer accordingly where any irregularity has been found.

This note is intended for general guidance only. There may be additional considerations that need to be taken into account in certain cases. If you require further information, we will be happy to provide more detailed advice based on your particular circumstances.

If you require further information please contact us.

APPENDIX

COMPLETION OF FORMS P11D

N.B.
Throughout this guidance note and the Appendix, reference to “employee” should be read as reference to employees earning at the rate of £8,500 per annum (including most expenses, reimbursements and benefits) or more, together with all company directors possessing a “material interest” in a company, i.e. irrespective of the company director’s earnings.  Broadly, a director has a “material interest” if he, together with his family members, controls, directly or indirectly, more than 5% of the share capital of the company.

Chapter 5 of the “Employer’s Further Guide to PAYE and NICs” gives a full definition of what is, and what is not, to be taken into account in calculating the £8,500 annual earnings rate.

PERSONAL EXPENSES

All personal expenses paid on behalf of an employee must be disclosed.  Examples include:

· Employee’s national insurance contributions

· Personal legal fees

· Personal accountancy fees (including the cost of completing tax returns etc.)

· Wages of staff that perform domestic tasks for the employee, including gardening and maintenance at the employee’s residence.

· Details of any work carried out to the employee’s home

· The cost of holidays provided

PRIVATE USE OF A CHAUFFEUR

The appropriate proportion of the cost to the company (including overtime pay rates) of providing an employee with the use of a chauffeur must be disclosed.  This applies whether the chauffeur uses the employee’s car or a car provided by the employer.

USE OF COMPANY CARS

It is well known that where an employee is provided with a car by his employer and this car is available for private use, the details thereof must be declared on a form P11D.  However, frequently a second car is also provided to the individual or members of his family or household.  Such additional cars must be disclosed.


CAR FUEL

A scale benefit applies where fuel is provided to an employee for any private motoring.  For this purpose private motoring includes travel between his home and normal place of 
employment.  Only if the fuel costs of private motoring are fully reimbursed to the employer can the benefit in kind be avoided.  The benefit in kind is calculated on an “all or nothing” basis.  Strictly, the full scale benefit applies even though only £1 of private petrol has been provided by the employer and not reimbursed to him.

PRIVATE USE OF VANS

It is frequently overlooked that a taxable benefit arises if a van is made available for the private use of an employee.  The Revenue regard travelling between the employee’s home and his normal place of work as private use.  Even employees who are on “24 hour call out” and who, therefore, take home their company vans may well find that the Revenue will argue that a benefit in kind is assessable and should have been declared on the form P11D (in some cases this may be a matter that can be satisfactorily negotiated with the Revenue).

A flat scale benefit of £500 per annum applies where the van is under four years old at the end of the tax year.  The benefit for older vans is £350.

For further information see the Inland Revenue publication 480 “Expenses and Benefits - A Tax Guide”.  In particular, note that special rules apply in determining the benefit where the van is not always available or where it is shared by a number of individuals.


HOME TELEPHONE

If an employer pays all or any part of the employee’s home telephone cost, details must be declared on the form P11D.  Normally any contribution towards the employee’s rental will give rise to a taxable benefit in kind unless it can be shown that the telephone is used exclusively for business purposes.


MOBILE PHONES

Although the private use of an employer-provided mobile phone no longer gives rise to a taxable benefit, any reimbursement by the employer of an employee’s personal mobile phone bills will give rise to a benefit unless the reimbursement only relates to the cost of calls for business purposes.  If the phone is used wholly for private purposes, the amount reimbursed 
to the employee should be treated in the same way as salary and PAYE deducted.  If it is used for both business and private purposes, the reimbursed amount should be included on the P11D for tax purposes, but Class 1 NIC should be paid at the time of payment on the full amount of the rental reimbursed and the cost of private calls reimbursed.




VALUE ADDED TAX

All amounts entered on a form P11D should include the associated VAT cost incurred by the employer even though this amount has been fully recovered.

ENTERTAINING

The full cost of each individual’s entertaining must be declared - including hospitality of any kind and expenditure on business gifts etc.  This is so whether the employee is reimbursed or the cost is met directly by the company.

For this purpose, in addition to entertaining business contacts etc., “entertaining” includes the cost of entertaining fellow employees or officers of the company or of other group or associated companies.


SUBSCRIPTIONS

Irrespective of any business justification for paying a subscription on behalf of employees, the payment must be declared.  It is up to the employee to show that the cost does not give rise to a taxable benefit assessable on him.

STAFF FUNCTIONS

Strictly, there is a benefit in kind assessable if an employee attends a staff social function.  However, for some years the Inland Revenue have exercised their discretionary powers so as not to tax the benefit where the cost per head amounts to less than £75.  However, this relates to the aggregate cost of attending all staff functions in one year.


SPOUSE’S TRAVELLING COSTS

Where an employee’s spouse accompanies him or her on a business trip, the cost of travelling (including accommodation costs, etc.) must be declared on the form P11D, even though it is considered by a company to have been exclusively a business trip.  It is up to the employee in question to demonstrate that no benefit in kind arises.

ASSETS OWNED BY AN EMPLOYER BUT MADE AVAILABLE TO AN EMPLOYEE (see above regarding cars and vans)

Where assets such as TV sets, videos, paintings, yachts, aeroplanes etc. are made available for private use and enjoyment by employees, the appropriate benefits in kind must be declared on forms P11D.

ASSETS TRANSFERRED TO AN EMPLOYEE

The details of any assets transferred to employees or to a member of an employee’s family or to a member of his household must be disclosed.

For further details see Inland Revenue publication 480 “Expenses and Benefits - A Tax Guide”.

PROVISION OF ACCOMMODATION

There is a potential substantial taxable benefit in any case where accommodation is made available to an employee - including holiday accommodation.  There are limited exemptions, e.g. where it is necessary for certain employees to occupy the accommodation to fulfil the duties of their employment, as in the case of a resident caretaker, but for general guidance see the Inland Revenue publication 480 “Expenses and Benefits - A Tax Guide”.

LOANS

Loans, or any form of credit extended to an employee, should be disclosed on the form P11D.  This includes the situation where directors have an overdrawn current account with their employer company, even though this indebtedness is cleared each year by the subsequent voting of bonuses or dividend payments.  Disclosure in the company accounts is not sufficient.

N.B. A routine PAYE audit task will involve the Revenue seeking to reconcile the company cars shown in the balance sheet of the business accounts with those shown on the forms P11D (taking into account, of course, any “pool” cars).





N.B. PAYE Inspectors may pay particular attention to the records kept if an employee is to demonstrate he has made full reimbursement of private fuel costs.  If it cannot be demonstrated to the officer’s satisfaction that no benefit in kind arises, the Revenue’s stance will be that the form P11D has been incorrectly completed.





N.B. Prior to a PAYE inspection the Revenue may have monitored the overnight location of an employer’s vans  - this is especially so where a number of vans are known by the Revenue to be owned by the business.





N.B. It should be noted that the Inland Revenue are increasingly asking for copies of detailed listings of telephone calls now provided by BT and other telephone companies.





N.B. As with home telephones, Inspectors may well ask for detailed printouts of calls made.  If these are no longer available, the Revenue may ask for duplicates to be obtained from the phone company.





N.B. During a PAYE audit the Revenue may well seek to reconcile the level of entertaining expenditure shown on the forms P11D with that disclosed on the employer’s tax computations in respect of the tax on the business profits.





In addition, it may be necessary to show that the employee - particularly shareholders/directors - incurred the expenditure “wholly, necessarily and exclusively” in the performance of his duties - not for personal reasons.





Thus if the average cost of attending the employer’s Christmas party and the summer barbecue exceeds £75, full disclosure should be made on forms P11D.





N.B. Inland Revenue officers may well have obtained in advance of the inspection visit detailed analysis of the cost shown in an employer’s accounts (e.g. under the heading “Additions to Furniture, Fixtures and Fittings”) and may ask to see where selected assets are situated on the business premises.









